IN THE DISTRICT COURT OF

THE COMMONWEALTH OF NEW SEARCHLAND
BENJAMIN (“BENZO”) A. PYRENE, et al.     )

             Plaintiffs



)

                  v.



)        COMPLAINT 

EMPIRE CIGARETTES, INC., et al.,
)        No. 2006-2
            Defendants.


)

____________________________________)

INTRODUCTION

1.   Benjamin A. Pyrene, on behalf of a class of individuals injured In childhood and adulthood by the effects of second hand smoke, including but not limited to asthma, brings this action to enjoin defendant tobacco companies from continuing to make false and misleading statements – both domestically and in foreign countries -- regarding the health consequences of second hand smoke, in violation of the Commonwealth of New Searchland’s Fraud Statute, as well as provisions of the tobacco Master Settlement Agreement (“MSA”), and the Consent Decree and Final Judgment (“Consent Decree”) entered into by the Commonwealth of New Searchland and previously approved by the Court.  Plaintiffs request an injunction against defendants, and a finding of contempt for violation of the Consent Decree and imposition of monetary sanctions, civil penalties, and the costs, including investigating and pursuing this action.

PARTIES

2.  Plaintiff Benjamin (“Benzo”) A. Pyrene brings this action on behalf of a nationwide class of individuals injured in childhood and adulthood by defendants’ actions.   Mr. Pyrene resides at 12 Combustible Way, Commonwealth of New Searchland    
3.  Defendant Empire Cigarettes, Inc., is a Commonwealth of New Searchland corporation with its principal place of business in the city of Kendall, County of Tau, Commonwealth of  New Searchland.    On information and belief, the remaining unnamed defendants are one or more tobacco companies that may have contributed to plaintiffs’ injuries.  
JURISDICTION

4.  This Court has jurisdiction pursuant to 1 Comm. New Searchland Sec. 1956, the Consent Decree, and under the MSA, section VII(a).

BACKGROUND

5.    According to information and belief , and according to at least one report by a major medical association,
 “second-hand smoke ranks third as a major preventable cause of death behind only active smoking and alcohol.   Second-hand smoke is the smoke that individuals breathe when they are located in the same air space as smokers. Second-hand smoke is a mixture of exhaled mainstream smoke from the tobacco user, sidestream smoke emitted from the smoldering tobacco between puffs, contaminants emitted into the air during the puff, and contaminants that diffuse through the cigarette paper and mouth end between puffs.   Second-hand smoke is a complex mix of over 4,000 substances, of which more than 42 individual mainstream components are known to cause cancer in humans and animals, and many of which are strong irritants.   Sidestream smoke contains many of the same substances found in mainstream smoke, including a host of carcinogenic agents.   Smokers themselves are compromised not only from the smoke directly inhaled from tobacco use, but by second-hand smoke as they breathe in both the sidestream and mainstream smoke.”   Id.
6.   “For more than 30 years, the U.S. Surgeon General's reports, based on strong scientific evidence, have identified tobacco use and exposure to second-hand smoke as serious public health hazards. In 1986, reports by both the U.S. National Research Council and the U.S. Surgeon General concluded that second-hand smoke causes lung cancer in adult non-smokers, and that children of parents who smoke have an increased frequency of respiratory symptoms and acute lower respiratory tract infections, as well as evidence of reduced lung function.  These facts were confirmed and strengthened by the 1992 U.S. Environmental Protection Agency (EPA) assessment of the health effects of second-hand smoke.”  Id.
7.    “A scientific consensus has emerged during the past 10 years that second-hand smoke is a major cause of lung cancer and respiratory disease in young people. More recently, evidence has accumulated of a causal link to heart disease. These facts have led to a growth in concern for the health of individuals not addicted to tobacco, but exposed to second-hand smoke.”  Id. 

8.  “Second-hand smoke is the third-ranking known cause of lung cancer after active smoking and indoor radon. Exposure to second-hand smoke during adult life increases the risk of lung cancer in non-smokers. Lung cancer now kills more women than breast cancer, and is the second leading cause of premature death for men. The 1992 EPA report confirms that second-hand smoke is a human lung carcinogen, and is linked to 3,000 lung cancer deaths annually in the U.S .   The cancer mortality from second-hand smoke alone is greater than the combined mortality from all regulated environmental carcinogens.”  Id. 
 

9.    “Heart disease has multiple risk factors. For this reason, the scientific community has taken longer to conclude that tobacco use causes heart disease. The Surgeon General's 1986 report suggested a linkage between exposure to second-hand smoke and heart disease.   Results of recent epidemiological studies, in combination with a variety of available physiological and biochemical data, have led many researchers to conclude that second-hand smoke causes heart disease. It is now well established that tobacco use is the most important preventable cause of heart disease.    As a result of exposure to second-hand smoke, there is an acute compromise of the coronary circulation, which is effected as reduced exercise tolerance in healthy individuals and in those with existing coronary artery disease, platelet activation, and abnormalities of vasodilation. Injury to the arterial lining, the first step in the development of atherosclerosis, is caused by the carcinogenic agents in second-hand smoke, such as benzo(a)pyrene and  butadiene.   Heart disease morbidity and mortality is far more serious than lung cancer as a contributor to the bulk of the public health burden caused by second-hand smoke. It is estimated that 69 per cent of the second-hand smoke-related deaths in the U.S. are due to heart disease, compared with 31 per cent due to lung cancer.   The elimination of involuntary exposure to second-hand smoke would therefore have a significant impact on mortality related to heart disease.”  Id. 

10.     “The 1994 U.S. Surgeon General's report states that second-hand smoke harms children. Children who breathe second-hand smoke have more ear infections, more severe asthma attacks and more breathing problems than children who live in smoke-free homes.   Where tobacco use is allowed, children often have no way of protecting themselves from exposure to second-hand smoke.   The 1994 Surgeon General `s report also discusses the increased neonatal and infant mortality rates for children whose parents smoke. The pathological arterial change which causes atherosclerosis has also been observed in the umbilical arteries of infants born not only to mothers who smoke, but also to mothers who have been exposed to second-hand smoke.   Paternal as well as maternal smoking is associated with low infant birth weight. Parental smoking is also a significant risk factor for postnatal deaths, especially due to respiratory disease and sudden infant death syndrome (SIDS).   There is sound evidence that exposure to second-hand smoke in childhood is associated with an increased probability of developing asthma among certain at-risk children, and suggestive evidence that children who are not at risk and are exposed to second-hand smoke may have a higher-than-average risk of developing asthma. For asthmatic children, second-hand smoke has a causal role in asthmatic-related morbidity. Exposure to second-hand smoke represents a serious pediatric problem which has been estimated to double the risk of infection and death in children.  They must be protected from the adverse health hazards of involuntary exposure to second-hand smoke.”  Id. 
11.  “Given the known and serious health impacts of second-hand smoke on not only children and adolescents, but also to the child in utero,  it is reasonable to expect that steps must be taken so that smoking in all places frequented by pregnant women, young children, and adolescents is eliminated.    Elimination of exposure to second-hand smoke in infancy is especially important as early lung development appears to be a critical determinant of respiratory health.  Children of parents who use tobacco may be exposed to second-hand smoke levels in the home which may approach the levels found in bars, creating exacerbated respiratory hazards for them. The only suitable control measure is tobacco use outside the home.”  Id. 
12.   Mr. Pyrene, currently age 40, brings this action after a lifetime of exposure to second hand smoke, beginning with exposure to his parents’ smoking.  As a child of members of the foreign service, Mr. Pyrene’s adolescence was spent not only in the United States, but also in a variety of countries, including in China.   Mr. Pyrene has suffered from asthma since 1972 when he had his first severe asthma attack (at age 7).   Although Mr. Pyrene’s parents were smokers from youth, they significantly increased their smoking during their years away from the United States (between 1970 and 1985).

TOBACCO COMPANIES’ ACTIONS

13.   Empire Cigarettes has made numerous representations since the filing of the MSA and Consent Decree regarding the lack of danger from secondhand smoke.  A complete listing of these misrepresentations showing the time and place of each misrepresentation shall be presented as part of plaintiffs’ case in chief.
COUNT I

(Consumer Fraud – Deception)

14.   Defendants have engaged in a pattern or practice of deceptive acts or practices in violation of the above-referenced statutes, by making false or misleading representations about the reduced health risks associated with second hand smoking.
COUNT II

(MSA)

15.  Defendants actions in misrepresenting the effects of second hand smoke violate the MSA at section III(r), because they are material misrepresentations of fact regarding the health consequences of using a tobacco product.

COUNT III

(Consent Decree)

16.  Defendants actions in misrepresenting the effects of second hand smoke violate the Consent Decree, because they are material misrepresentations of fact regarding the health consequences of using a tobacco product.

RELIEF REQUESTED

Wherefore, Plaintiffs request that this Court enter the following relief:

1. Declare Empire Cigarettes et al. violated the MSA and Consent Decree by making statements that are false regarding the effects of second hand smoke, which in turn have created a substantial risk of harm to consumers.

2. Permanently enjoin defendants, their officers, agents, servants, employees and attorneys, and those persons in active concert of participation with them who receive actual notice of the injunction, from representing in any manner, expressly or implicitly, directly or indirectly, in connection with the manufacturing, advertising, packaging, labeling, promotion offering for sale, sale, or distribution of cigarettes or any other tobacco product for which it does not possess competent and reliable scientific information sufficient to support such representation, that exposure to second hand smoke is perfectly safe.  This injunction will apply to both the domestic and foreign activities of defendants.
3. Enter an order imposing monetary sanctions and a Civil Contempt Order for violations of the Consent Decree and MSA.

4. Impose a civil penalty of $1,000 for each violation of Commonwealth law.

5. Defendants to pay costs and expenses, including attorneys’ fees, in connection with the investigation and litigation of this matter.

6. Order such further relief as the Court may deem necessary to remedy the effects of defendants’ unfair and deceptive acts or practices.

Dated: ​​​​​​​​​​​​​​​​  January  23, 2006






Respectfully submitted,







PLAINTIFFS







By their attorneys,







[SIGNATURE BLOCKS]

�  See Ontario Medical Association Nov. 1996 position paper, available at http://www.oma.org/phealth/2ndsmoke.htm.





